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KHATUNA CHITANAVA

LEGAL CHARACTERISTIC OF TRAFFICKING IN PERSONS CRIME
IN THE VIEW OF THE HUMAN RIGHTS’ PROTECTION

Every year up too four million people be-
come victims of trafficking; 80% of them are
women and half of them are not even 18 years
old'. The rights of the victim are violated on
every stage of the course of the crime of traf-
ficking — selling or buying human being, exploi-
tation, putting in situation which violates per-
son’s dignity. All these violates UN main docu-
ment — The Universal Declaration of Human
Rights, passed by the United Nations General
Assembly in Paris on 10 December 1948.
Declaration contains article 4 — No one shall
be held in slavery or servitude; slavery and the
slave trade shall be prohibited in all their forms,
and article 5 — No one shall be subjected to
torture or to cruel, inhuman or degrading treat-
ment or punishment.

Among them is violated right to live in
violence-free environment, right of physical
inviolability, freedom of movement, family life,
right to health and in some cases right to life.
Also female victims of trafficking are victims of
gender discrimination. Pretty often victims of
trafficking are representative of the most vul-
nerable groups (e.g. because of their economic
situation, and/or their ethnic, religious and race
identity). At the same time victims of trafficking
may be under risk is they return to their origin
country, such as repressions and revenge from
the trafficker, possibility of re-trafficking, and
family reluctance to accept them and rejection.
Also victims’ families themselves may be under
risk of violence from trafficking mafia groups?.

INTERNATIONAL DOCUMENTS, INSTITUTIONS
AND TOOLS

In 2003 United Nations passed Convention
against Transnational Organized Crime and
its Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and
Children (so called Palermo Protocol). Conve-
ntion sets the definition of the “Trafficking in
persons” — mean the recruitment, transporta-

tion, transfer, harbouring or receipt of persons,
by means of the threat or use of force or other
forms of coercion, of abduction, of fraud, of de-
ception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of
a person having control over another person,
for the purpose of exploitation. “Exploitation”
is explained as at a minimum, the exploitation
of the prostitution of others or other forms of
sexual exploitation, forced labour or services,
slavery or practices similar to slavery, servi-
tude or the removal of organs. The recruitment,
transportation, transfer, harbouring or receipt
of a child (person under 18 years of age) for the
purpose of exploitation is considered “traffick-
ing in persons” even if this does not involve any
of the means set forth in definition of trafficking.

In 2005 Council of Europe passed Conve-
ntion on Action against Trafficking in Human
Beings (Georgia signed in 2006). According to
this convention definition of trafficking in per-
sons is almost identical to UN definition. EU
Convention underlines that trafficking in human
beings constitutes a violation of human rights
and an offence to the dignity and the integrity
of the human being.

When we are considering trafficking in
the view of the human rights, the main accent
should be made on victim of the crime — per-
son whose rights are violated and any legal
or international document should be protect-
ing rights of this person, help them in reha-
bilitation and becoming member of society.
In reality States often focus on punishment
of trafficker and sometimes on preventing the
crime. Only part of NGOs and state agencies
work on support and rehabilitation of the vic-
tims. High Commissioner for Human Rights
Mary Robinson in Recommended Principles
and Guidelines on Human Rights and Human
Trafficking underlines that the human rights of
trafficked persons shall be at the centre of all
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efforts to prevent and combat trafficking and to
protect, assist and provide redress to victims3.

UN Convention emphasizes that each
State Party should take appropriate measures
within its means to provide assistance and pro-
tection to victims of offences covered by this
Convention, in particular in cases of threat of
retaliation or intimidation. Each State Party
should establish appropriate procedures to
provide access to compensation and restitu-
tion for victims of offences covered by this
Convention. Each State Party should, subject
to its domestic law, enable views and concerns
of victims to be presented and considered at
appropriate stages of criminal proceedings
against offenders in a manner not prejudicial
to the rights of the defence. Palermo Protocol
Chapter 2 is totally dedicated to the protection
of victims of trafficking in persons — assistance
to and protection of victims of trafficking in per-
sons, status of victims of trafficking in persons
in receiving States, repatriation of victims of
trafficking in persons.

Council of Europe Convention on Action
against Trafficking in Human Beings Chapter
3 covers measures to protect and promote the
rights of victims, guaranteeing gender equal-
ity: identification of the victims, protection of
private life, assistance to victims, recovery and
reflection period, residence permit, compensa-
tion and legal redress, repatriation and return
of victims, gender equality.

For present EU convention is ratified by
42 States and correspondingly they incorpo-
rated these measures in their domestic legis-
lation and practices. The monitoring is con-
ducted by the Group of Experts on Action
against Trafficking in Human Beings (GRETA),
which is composed of 15 members who are
independent and impartial experts from a va-
riety of backgrounds. They are elected by the
Committee of the Parties for a term of office of
four years, renewable once.

There are also other conventions, which
regulates this field: Optional Protocol on the
sale of children, child prostitution and child por-
nography of Convention on the Rights of the
Child 2002 (Georgia ratified in 2002); Optional
Protocol on the Involvement of Children in
Armed Conflict 2002 (Georgia ratified in 2002)
and International Labour Organization (ILO)
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conventions: No. 182 Worst Forms of Child
Labour Convention, 1999 (Georgia ratified in
2002), No. 29 Forced Labour Convention, 1930
(Georgia ratified in 1995), No. 105 Abolition of
Forced Labour Convention, 1957 (Georgia rati-
fied in 1996).

Crime of trafficking is not specifically men-
tioned in European Convention on Human
Rights, although article 4 prohibits slavery and
forced labour. European Court of Human Rights
in Rantsev v. Cyprus and Russia in 2010 notes
that trafficking in human beings as a global phe-
nomenon has increased significantly in recent
years; the awareness of the problem of traf-
ficking of human beings and the need to take
action to combat it has grown in recent years,
as demonstrated by the adoption of measures
at international level as well as the introduction
of relevant domestic legislation in a number of
States*. Court found violation of artilces 4 and
2 by Cypress and violation of article 4 by Rus-
sia. In 2011 ECHR in V.F. v. France® application
was rejected as manifestly ill-founded, in 2012
M. and Others v. Italy and Bulgaria® did not find
violation of article 4, but found violation by Italy
of article 3 in procedural part, in 2013 F.A. v.
the United Kingdom was not found violations of
article 3 and 4 of the Convention, in 2009 Tas
v. Belgium applications declared inadmissible,
in 2007 Kaya v. Germany’ violation of article 8
was not found.

One more tool to assess trafficking in per-
sons situation in the world in US State De-
partment Trafficking in annual Persons Report.
In 2012 188 countries were reviewed®. State
Department analyzes countries according two
so called 4Ps principles: prevention, protection,
prosecution and partnership.

In field of trafficking one more instrument
of monitoring is UN Rapporteur on trafficking
in persons, especially women and children cre-
ated in 2004. Rapporteur drafts special reports
and recommendations, conduct country visits,
deals with governments and other parties, re-
acts on individual applications.

CHARACTERISTICS OF TRAFFICKING
IN PERSONS CRIME

The trafficking is latent crime and any sta-
tistics only shows number of identified victims,
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experts often say that real number is much
higher®. This happens not only because reveal-
ing of the trafficking crime is difficult, but also
victims are so scared by traffickers, that they
are afraid to cooperate with law enforcers and
social works, they are afraid of being punished
and they are afraid that trafficker can revenge
them.

Experts in the filed know that victims need
time to gain trust of persons who helps them,
and therefore 30 days of reflection period is
given to them, when they can feel safe, find in-
formation about protection measures.

Unfortunately law enforces often do not
have tight information about trafficking and are
not conducting identification properly. Exactly
because of that international documents em-
phasize about their trainings and international
cooperation.

Palermo protocol underlines that States
should provide physical defense of victim, pro-
tect information on their identity, give them pos-
sibility temporarily or permanently stay in coun-
try. States should take into account humanity
and sympathy factors, as victims of trafficking
rights were heavily violate and do not punish
them for the crime they conducted while being
victims, as they could not control their actions
while being a victim. United Nations Office on
Drugs and Crime (UNODC) created Model
Law against Trafficking in Persons', based
on which countries can amend their legisla-
tion. Unfortunately article on freeing victims for
punishment for crimes committed during being
victim of trafficking is only of recommendatory
nature.

EU Convention requests from States to
conduct legal or measures to support victims
inspite their will to be witness in court cases,
otherwise this support may be turned only in
“support of witnesses™"".

While working with trafficking victims
should be taken into account that they are un-
der stress, and may forget some details; their
psychological situation, level of education and
knowledge, as often they are from economi-
cally disastrous cultures, do not have enough
level of education and have problems in under-
standing situation which is new and strange for
them. All these hinder their timely rehabilitation
and reintegration.

SITUATION IN GEORGIA

In 2000 Georgia signed and in 2006 rati-
fied UN Convention against Transnational Or-
ganized Crime and Palermo Protocol. In 2006
Georgia also joined Council of Europe Con-
vention on Action against Trafficking in Human
Beings. Corresponding Georgia’s definition of
trafficking is identical to Conventions’ defini-
tions. In 2003 Georgia criminalized Trafficking
in Persons (article 143’1 of the Criminal Code)
and Trafficking in Minors (article 143’2 of the
Criminal Code). In 2007 was added article
143’3 to the Criminal Code, criminalizing use of
the services of the victims of trafficking.

In 2006 Parliament passed the Law on
Combating Trafficking in Persons. It should be
underlined that the law was drafted with active
participation of the non-governmental and in-
ternational organizations and experts.

According to the Law were created two
important institutions: the State Fund for help
and support of the (statutory) victims of traf-
ficking, which helps victims’ rehabilitation and
reintegration and Inter-Agency Council on
Combating Trafficking in Persons, which coor-
dinates activities of different state agencies.

Georgia also passed other documents to
support victims of trafficking support and reha-
bilitation: United Standers of Trafficking Victims
Identification (2014), Healthcare, Internal
Affairs and Education Ministers joint decree on
Referral Procedures of minors (2010), Social
rehabilitation and child care 2014 year State
Program (2014), State Border Management
Strategy (2014). The State Fund for help and
support of the (statutory) victims of trafficking
signed cooperation memorandum with NGOs
working on legal, psychological and legal sup-
port to victims.

SITUATION IN OTHER COUNTRIES

Courtiers have different legislation and
politics, based what type of trafficking is more
active in their countries: are they source coun-
tries, transit countries or destination countries.
There does not exist such strict division, usus-
ally countries represent at least two of these
three categories, although should be men-
tioned that economically developed countries
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are more destination countries and economi-
cally poor countries more represent source
countries, although internal trafficking happens
in these countries as well.

Luxembourg (Tier 1)

Luxembourg is a destination country for
men, women, and children from Nigeria and
other African countries, as well as Morocco,
Estonia, Kazakhstan, Bulgaria, Russia, Ukraine,
Brazil, China, France, and Belgium who are
subjected to sex trafficking and forced labor
or services, including forced criminal activities.
According to local experts, unaccompanied
and undocumented children who are asylum
seekers or refugees are particularly vulnerable
to commercial sexual exploitation. Adult victims
of sex trafficking are recruited by agents in their
home countries for work in Luxembourg’s cab-
arets and subsequently forced into prostitution
in cabarets, private apartments, and in street
prostitution. Forced labor, sometimes involving
Chinese men, women, and children, occurs in
sectors including construction and restaurants.

Victim identification was based on informa-
tion revealed in prosecutions during the report-
ing year. The government reported that it has
yet to establish a formal identification system
to identify and refer victims for care, which not
only hindered its overall anti-trafficking efforts
but also resulted in inadequate protection and
identification of victims, as well as insufficient
data collection and reporting. Police were the
only authorities permitted to carry out formal
victim identification. Law enforcement report-
edly used indicator checklists to help them
identify trafficking victims in cabarets, apart-
ments, and designated streets for prostitution,
and labor inspectors reported using indicator
checklists during labor inspections. Local ob-
servers, however, reported during the year the
government placed trafficking victims in immi-
gration detention centers for long periods of
time, only to return them to their trafficking situ-
ations.

The government reported it provided as-
sistance to victims in partnership with NGOs;
while it allocated an equivalent of more than
$14 million for general victim assistance, it did
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not provide a specific figure on assistance to
victims of trafficking in 2012.

The Government of Luxembourg retained
a stated policy of ensuring that victims are not
punished for unlawful acts committed as a di-
rect result of their being trafficked; however,
country experts reported ftrafficking victims
were arrested and detained, thus criminalized
as a direct result of crimes committed under
coercion. The government reported one traf-
ficking victim was provided with a temporary
residency permit in 2012. The government
reported it considered multiple factors when
determining the residency status of a victim,
including the victim’s willingness to cooperate
with law enforcement and whether the victim
was an EU or non EU national. Only victims
with EU citizenship were allowed access to the
labor market in Luxembourg.

Spain (Tier 1)

Spain is a source, destination, and transit
country for men, women, and children subject-
ed to forced labor and sex trafficking. Women,
primarily from Romania, Ukraine, Russia, Croa-
tia, Bulgaria, Brazil, Colombia, Ecuador, Para-
guay, Venezuela, China, and Nigeria, are sub-
jected to sex trafficking in Spain. Victims are
recruited by false promises of employment in
the service industry or agriculture and are sub-
sequently subjected to sex trafficking and debt
bondage upon their arrival to Spain. Nigerian
women are subjected to sex trafficking under
debt bondage and threats through voodoo ritu-
als. An estimated 90 percent of women in pros-
titution in Spain are under the control of orga-
nized crime networks. Chinese, Nigerian, and
Albanian trafficking networks operate out of
major cities in Spain. Undocumented migrant
men and women reportedly are forced to work
in domestic service, agriculture, construction,
and the service industry. A growing number of
Portuguese nationals are subjected to forced
labor in restaurants, agriculture, and domestic
work in Spain. Barcelona is a transit area for
Pakistani nationals subjected to labor traffick-
ing in other European cities. Unaccompanied
migrant children in Spain continue to be vul-
nerable to sex trafficking and forced begging.
Spanish nationals are also vulnerable to traf-
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ficking within the country, including sex traffick-
ing of children.

Authorities grant temporary residency per-
mits to victims from other countries who agreed
to assist law enforcement and during reflection
period. Victims have right o adequate protec-
tion of their rights.

Government ciooperates with NGOs, for
example warns them about rayds in brothels
and experts help police in identification.

Estonia (Tier 2)

Estonia is a source, transit, and destina-
tion country for women subjected to forced
prostitution, and for men and women subjected
to conditions of forced labor. Estonian wom-
en are subjected to sex trafficking in Finland,
Luxembourg, Denmark, Germany, Spain, the
United Kingdom, and the United States. Esto-
nian women are forced into prostitution in
Tallinn. Young Estonian women that engage
in false marriages in exchange for employ-
ment abroad may also be vulnerable to traffick-
ing in persons. Men and women from Estonia
are subjected to conditions of forced labor
in Finland, Norway, Spain, Sweden and the
United Kingdom. Ukrainian nationals were sub-
jected to labor exploitation within Estonia within
the reporting period. Vietnamese nationals who
were subjected to forced labor in Russia were
transported through Estonia en route to other
EU countries within the reporting period.

The Government of Estonia does not fully
comply with the minimum standards for the
elimination of trafficking; however, it is making
significant efforts to do so. In 2012, the govern-
ment provided the equivalent of approximately
$148,600 to the two shelters for trafficking vic-
tims, as well as equivalent of approximately
$43,600 to support the anti-trafficking hotline.
There were no specialized shelters for male
victims of trafficking; however, male victims
had access to the same services as women,
including legal counseling, aid in contacting the
police, and assistance in submitting various ap-
plications for assistance. T

Estonian government is not punishing vic-
tims of trafficking for crimes committed while
being the victim of trafficking. Victims have
right to reside n Estonia till investigation and

court case is going. By NGO information, start-
ing from 2007, when the right of residence was
introduced, no victims applied for residence
permit.

Albania (Tier 2 Watch List)

Albania is a source country for men, wo-
men, and children subjected to sex trafficking
and forced labor. Albanian victims are sub-
jected to sex trafficking within Albania and in
Greece, Italy, Macedonia, Kosovo, Belgium,
Netherlands, Germany, Switzerland, Ireland,
and the United Kingdom. Many women are
subjected to trafficking after accepting offers of
employment in waitressing, bartending, danc-
ing, or singing in neighboring countries, spe-
cifically in Kosovo, Greece, and Macedonia.
Victims of labor trafficking from the Philippines
were identified in Albania during the year.
Albanian children are subjected to begging and
other forms of compelled labor. Some Albanian
girls are subjected to sex trafficking or forced
labor following arranged marriages.

The Government of Albania does not fully
comply with the minimum standards for the
elimination of trafficking; however, it is mak-
ing significant efforts to do so. Despite these
efforts, the government failed to demonstrate
evidence of increasing efforts to address hu-
man trafficking over the previous reporting
period; therefore, Albania is placed on Tier 2
Watch List.

In Albania are three NGO shelters and one
state shelter, which conduct limited services.
The government provided scarce financing to
NGO shelters; this money was strictly allocat-
ed for food expenses only and was minimal in
light of the number of victims served. Judges
started introducing the victim oriented attitude
during court cases. The government provided
no financial support for services to trafficking
victims’ dependent children.

NGOs reported that victims were punished
as a direct result of being in human trafficking
situations. In 2012, at least three victims of sex
trafficking were convicted of prostitution. In one
case, the court issued both a conviction against
the defendant for trafficking in persons, and si-
multaneously convicted the victim for prostitu-
tion. Lack of training and the high rate of turn-
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over among prosecutors was a challenge to
progress on this problem.

The Serious Crimes Prosecution office in
Tirana includes a victim witness coordinator.

Law enforcement officials continued to
miss opportunities to identify and refer victims
to services using standard operating proce-
dures. The government trained approximately
500 police, government officials, and civil soci-
ety members on implementing standard oper-
ating procedures, though high rates of turnover
in government positions — specifically within
the police — prevented progress at the local
level in identifying and protecting victims of traf-
ficking. Most police and regional authorities re-
main untrained on trafficking issues, and use of
standard operating procedures is inconsistent.
As a result, many victims were treated as sus-
pects in prostitution — related offenses and not
provided access to services through the NRM.

In 2012, the government approved access
to free healthcare for victims of trafficking, but
service providers reported that bureaucratic
hurdles prevented victims from accessing free
healthcare during the reporting period. In prac-
tice, potential beneficiaries attempting to ac-
cess healthcare were required to self-identify
as victims of trafficking to numerous profes-
sionals in violation of privacy laws.

There are not too many countries in the
Tier 3: Algeria, Central African Republic, China,
Congo, Cuba, Equatorial Guinea, Eritrea, Gui-
nea-Bissau, Iran, North Korea, Kuwait, Libya,
Mauritania, Papua New Guinea, Russia, Saudi
Arabia, Sudan, Syria, Uzbekistan, Yemen,
Zimbabwe. Basically these are the countries
with the problems of human rights and democ-
racy issues.

Uzbekistan (Tier 3)

Uzbekistan is a source country for men,
women, and children subjected to forced labor
and women and children subjected to sex traf-
ficking. Internal labor trafficking remains preva-
lent during the annual cotton harvest, in which
children and adults are victims of government-
organized forced labor. According to a variety
of sources, the Government of Uzbekistan en-
forced a decree resulting in a sweeping reduc-
tion of the number of children under 15 years
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of age in the 2012 cotton harvest, but the gov-
ernment continued to subject older children
and adult laborers to forced labor in that har-
vest. Some reports contend that the numbers
of older children and adults subjected to forced
labor in the harvest were higher than in previ-
ous years in several of Uzbekistan’s regions.
In addition, there are recent reports that teach-
ers, students (including children), employees
in private businesses, and others have been
forced by the government to work in construc-
tion, agriculture, and in cleaning parks. Some
Uzbekistani men and women are subjected to
forced labor in Kazakhstan, Russia, and — to a
much lesser extent — Ukraine in domestic ser-
vice, agriculture, and the construction and oil
industries. Uzbekistani women and children are
subjected to sex trafficking, often through fraud-
ulent offers of employment, in the United Arab
Emirates, Bahrain, India, Georgia, Kazakhstan,
Russia, Turkey, Thailand, Lebanon, Ukraine,
Greece, Pakistan, Malaysia, the Republic of
Korea, Japan, China, Indonesia, Kyrgyzstan,
and within Uzbekistan. Small numbers of Taji-
kistani and Kyrgyzstani victims have been ide-
ntified in Uzbekistan.

The Government of Uzbekistan does not
fully comply with the minimum standards for the
elimination of trafficking and has been placed
on Tier 2 Watch List for the last six consecu-
tive years. In the 2011 and 2012 TIP Reports,
Uzbekistan was granted consecutive waivers
from an otherwise required downgrade to Tier
3 on the basis of a written plan to bring itself
into compliance with the minimum standards
for the elimination of trafficking.

The government practically is not conduct-
ing identification of victims and referral those
victims to protective services. Government
provided protection services were contingent
on victims assisting in investigations. The gov-
ernment continued to provide shelter and office
space to two NGO-run shelters. Trafficking vic-
tims were eligible for medical assistance from
the government. By NGO information if victim
cooperates with [olice s/he is provided with for-
mall defence during court hearings. Some un-
identified trafficking victims were penalized for
acts committed as a result of being trafficked;
internal sex trafficking victims were charged
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with administrative prostitution offenses, which
are penalized by a fine and up to 15 days’ im-
prisonment, and transnational sex and labor
trafficking victims who had illegally crossed the
Uzbekistani border faced a criminal penalty of a
substantial fine and imprisonment. By govern-
ment information formally recognized victims
were exempt from prosecution for acts commit-
ted as a result of being trafficked.

CONCLUSION:

Trafficking in person constitute crime
against basic human rights. The rights of the
victim of trafficking are violated on every stage
of the crime. International documents, including
Palermo Protocol and European Convention,
sets responsibility of the signatory countries to
pursue policy and draft legislation as for pre-
vention of trafficking and prosecution of traffick-
ers, so for protection and rehabilitation of the
victims of trafficking. Decision of the European
Court of Human Rights in case Rantsev v.
Cyprus and Russia shows that in the view of
the article two of the Convention State has pos-
itive responsibility to conduct preventive opera-
tive actions in order to protect person, whose
life is endangered due to criminal activities of
other person. Correspondingly ECHR consid-
ered two aspects of this obligation in regard to
trafficking: Cypress positive obligation (a) to
create corresponding (anti trafficking) legisla-
tive and administrative frame an (b) implement
protective measures.

During drafting Palermo Protocol and
Council of Europe Convention Council of
Europe Convention were taken into account
characteristics of the trafficking crime and cou-
ntries were requested to implement these mea-
sures in their domestic legislation — support and
defense of victim, taking account their physical
and psychological state. In Palermo Protocol
many victim’'s defense and rehabilitation mea-
sures are more of recommendatory character,
while European Convention requests higher
level of victim protection.

Countries established trafficking victims’
protection measures in their domestic legisla-
tion: protection of victim’s identity and personal
life, support in their physical, psychological and
social rehabilitation, compensation for incurred

damage, temporary or permanent residence
permit, repatriation, etc.

Although if we look at the examples, in
practice many things happen in different way:
victims have residence permit only in case if
they cooperate with investigation, in other
cases they may deported from the country; in
some countries they can stay during 30 reflec-
tion period, in some cases they can stay only
during investigation and court hearing period,
and then leave the country, or have right to
stay in case of will, even after the hearing is
over. This often depends is it safe to return to
the country of origin, as there is risk of revenge
from trafficker.

In some cases victims are freed from the
punishment from the crime they committed
while being a victim of trafficking, in some coun-
tries they are punished for that. Trafficking has
characteristics that victim is committing crime
while s/he is victim, as they can not avoid this
crime, but in some countries they are punished
for that, for example in Albania in one case,
the court issued both a conviction against the
defendant for trafficking in persons, and simul-
taneously convicted the victim for prostitution;
victims are also punished in Uzbekistan for
prostitution.

Georgian legislation in this field is really
model in combating of trafficking, as victims
are freed from the punishment of the crimes
committed during being a victim. One norm,
which was not fulfilled fully, was respecting of
30 days reflection period — in many cases po-
lice needs information faster, as trafficker may
leave the country. Georgia grants status of the
victim to the victims who do not want to cooper-
ate with police and has almost same rights and
receives rehabilitation services, as victims who
cooperate with investigation.

One more problem which arises in this field
is lack of police knowledge of trafficking and
victims’ identification, attitude towards potential
victims. To solve these problems governments
are conducting police training, elaborate spe-
cial questionaries’ to identify victims, cooperate
with non-governmental and international orga-
nizations, working in this field. Unfortunately
not all countries pay proper attention to this
issue; also well trained and informed staff is
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often leaving their posts in law enforcement
agencies and new staff needs all these efforts
from the beginning.

Countries for combating trafficking should
take into account characteristics of traffick-
ing and featuresof attitudes toward victims. In
spite that international documents have these
characteristics, including measures for victim
rehabilitation and defense, they are often of
recommendatory nature and countries intro-
duce them in domestic legislation based on

JOURNAL OF INTERNATIONAL LAW, 2014 - N1, 2015

their attitudes. Additionally real practice is even
different from declared international principles.
When countries take into account characteris-
tics of the crime of trafficking and identify, sup-
port and rehabilitate victims based on interna-
tional principles, protect their security and per-
sonal information, provide victims with all need-
ed support, cooperate with non-governmental
and international organizations, as a result they
receive more cooperation from the victim and
more information and better combat trafficking.
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ANA NAKASHIDZE

ARE THE EXISTING MECHANISMS PRESCRIBED UNDER THE APPLICABLE
LEGISLATION SUFFICIENT FOR THE PROTECTION OF PERSONAL
DATE DURING HUMAN TRAFFICKING AND MIGRATION?

The Paper discusses the issue of person-
al data protection in the circumstances of traf-
ficking in human beings (hereinafter THB) and
migration. To that end, the Paper will examine
effectiveness and sufficiency of Georgian leg-
islation related to the personal data protection
during THB and migration. Namely, the Author
analyzes compatibility between the Georgian
legislation and international standards applica-
ble under the Council of Europe or the European
Union legal jurisdiction. The introductory part
of the Paper provides the aim and purpose of
the research and states initial findings, further-
more the paper progresses in discussing inter-
national legal standards applicable in personal

40

data protection, afterwards Georgian legislation
is carefully examined in light of the international
standards provided in above sections. For the
purposes of the research, the analysis related
to the personal data protection in time of THB
and migration is provided separately, namely
the structure of the Paper firstly follows com-
parison of Georgian legislation and international
standards in the field of THB and then in the
sphere of migration. Consequently, the Author
finds that Georgian legislation is mostly in line
with European and international standards, but
yet some gaps still exist which needs to be ad-
dressed properly.
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NANA AGHLEMASHVILI

CHALLENGES OF GEORGIA IN COMBATING TRAFFICKING IN HUMAN BEINGS
(ANALYSIS OF THE US DEPARTMENT OF STATE REPORT OF 2013)

Trafficking in human beings (hereinafter
THB) is a concern of international society as a
whole. Some states even pioneered to assess
progress of other states in combating THB. The
most authoritative assessment is usually made
by the US Department of State, which divides
countries per tiers depending on their progress
to combat THB, where tier one marks the high-
est performing country and tier three as the low-
est one. From 2006 and on till 2013 Georgia had
always been allocated in the tier one and in 2013
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it was downgraded to the tier two and since then
the authorities try to improve performance and
progress in combating THB.

The Paper aims at studying and analyzing
US Department of State Report of 2013, which
demoted Georgia from the tier one to tier two. To
this end, the author researches the efforts of the
Georgian authorities undertaken from 2001 {ill
2012 and the reasons and factors which caused
lowering of Georgia’s ranking in 2013.
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MARIAM JANIASHVILI

TRAFFICKING IN MINORS — ANALYSIS OF GEORGIAN LEGISLATION AND INTERNATIONAL
STANDARDS

Trafficking in minors is a different dimension
of trafficking in human beings. Children are in
a more vulnerable situation and therefore need
more protection against trafficking. Effective
safeguards provide better protection for children;
legislation of some countries as well as interna-
tional treaties and conventions provide distinc-
tion between trafficking in children and trafficking
in adults.

The objective of this Paper is to review con-
cept of minor in THB and the specifics, which
apply to minor victims of the trafficking. To this

60

end the Paper is divided in four parts: first part
deals with the brief overview of the child traffick-
ing including rights of the victim and obligation
to protect minor’s interests under international
law. The second section examines child traf-
ficking under Georgian criminal legislation and
rights of the victim under the Law of Georgia on
Combating THB. Third part reviews problems
and shortcomings existing in the child trafficking
sphere and final part provides recommendations
for addressing the shortcomings described in the
previous section.
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TRAFFICKING — AS A PHENOMENON OF GROSS HUMAN RIGHTS VIOLATION
AND THE EUROPEAN MECHANISMS FOR COMBATING IT

The Paper discusses trafficking in human
beings (hereinafter THB) in the context of human
rights, namely the Author analyses trafficking as
an occurrence of gross human rights violation.
The Paper firstly provides general overview of
the illegal smuggling and trafficking holding that
the THB constitutes serious crime and grave
breach of international human rights law, which
is prohibited under universally or locally recog-
nized international documents. Thousands of
human beings, mostly women and children are
subjected to sexual exploitation or forced labor
annually throughout the world. All data indicate
steady increase of victims year by year; there-
fore combating THB concerns the international

74

actors as far as this crime seriously threatens
human rights and fundamental values of demo-
cratic society.

The Author touches upon the issues such
as: identification of the victims as a main chal-
lenge for authorities; need to provide effective
border management; enacting adequate and
sufficient legal safeguards through adopting rel-
evant legislative acts; cooperation and exchange
of information between states and authorities
etc. The paper also concentrates on the monitor-
ing mechanisms applicable under the Council of
Europe framework and finally it discusses future
challenges and perspectives for Georgia in ef-
fectively combating THB.
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JEMAL GRDZELISHVILI

COMBATING TRAFFICKING IN HUMAN BEINGS IN GEORGIA: LEGAL ASPECTS
AND PRACTICAL ISSUES

Human trafficking (hereinafter THB) is part
of international black market, which covers the
entire world region. THB may be manifested in
different methods and forms, human smuggling
and trading are widely spread all over the world.
This crime has crossed the borders and became
trans-boundary violation. THB is not a sole crime,
but rather complex crime which usually encom-
passes other crimes as well and cause gross hu-
man rights violation of persons subjected to traf-
ficking. Reasons of trafficking are not similar and
they are rooted in factors causing commission of
this crime. These factors are very specific and
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depend on the country, in which THB is taking
place. Mostly these factors are economic, social-
cultural or legal-political.

The paper examines causing factors for
THB in Georgia and researches applicable
Georgian legislation in this regard. The Paper
also provides extensive review of the actions
taken by the Georgian authorities in combating
THB, protecting and assisting victims of the THB
with a specific emphasis on child victims and fi-
nally the Author suggests interesting opinion on
surrogacy as a possible form of THB.
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GIORGI MIRIANASHVILI

EUROPOL AND EUROJUST AGAINST HUMAN TRAFFICKING

Combating Trafficking in Human Beings
(hereinafter THB) is one of the top priorities of the
European Union and the Council, Commission,
EUROJUST and EUROPOL and other EU bod-
ies are actively engaged in this process. Despite
the efforts taken by them, their competences,
adopted action plans and implemented projects,
statistical data reveals that THB is yet a serious
challenge within the Union, which requires more
complex, comprehensive and specific approach.

The aim of the Paper is to analyze compe-
tences of the EUROPOL and EUROJUST re-
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lated to the THB, at the same time, the Paper
attends to provide assessment of the situation in
this regard, identify relevant problems and draft
effective, results-oriented recommendations.

The Paper is divided into five sections, each
of them dealing with applicable EU law in the
field of THB (1); competences and authority of
EUROPOL and EUROJUST (2); legal factors
which negatively influence efforts of the state
parties to combat THB (3); recommendations (4)
and key findings and conclusions (5).
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INA GRIGALASHVILI

EFFECTS OF THE UNITED NATIONS SECURITY COUNCIL SANCTIONS AGAINST STATES
AND THE DEVELOPMENT OF NEW MIGRATION FLOWS

The article raises the high priority issues of
ensuring international peace and security and
its direct nexus with developing new migration
flows, more precisely due to the economic sanc-
tions applied by the United Nations Security
Council against states. On this background, the
article first analyzes the primary responsibility of
the UN Security Council in maintaining peace
and security on international arena and the pow-
ers assumed by the SC in this regard, inter alia,
covering resort to economic sanctions. Despite
of the fact that economic sanctions represent a
more peaceful alternative in comparison to us-
ing armed forces by UNSC, the article further ex-
plores its devastating effects in case studies of
Iran, North Korea and Eritrea. Based on the ex-
periences of these countries being subjected to
economic sanctions by UNSC, the article show-
cases the practical problems the local popula-
tion face in terms of diminished socio-economic

situation and their decreased living conditions,
what forces them to migrate in search of better
life elsewhere. Thus, the article identifies the di-
rect link between applying economic sanctions
by UNSC and developing new migration flows.

Further on, the article reviews the challeng-
es associates with new flows of economic mi-
grants, in terms of global order and sustainable
development. And on this background the article
intends to question the existing order public and
raise challenging issues on: how the UN Security
Council ensures international peace and security
while adopting economic sanctions, while these
very sanctions result in launching the processes
which may have negative effect on maintaining
international peace and security itself; and how
effective and reasonable is the application of
economic sanctions after all? Thus, the article
contributes to further emphasizing and facilitat-
ing the discussion in this direction.
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KETEVAN SHUSHANASHVILI

HUMAN RIGHTS SITUATION OF INTERNALLY DISPLACED PERSONS AND PERSONS
AFFECTED BY CONFLICTS IN GEORGIA

The article raises the important issues of in-
ternally displaced persons and persons affected
by conflicts living in Georgia and their discusses
their human rights situation, especially in terms
of social, economic rights and living conditions.
More precisely, the article speaks about the new
directions of state policy in terms of IDPs, analy-
ses new legislation in this regard, touches upon
the issues of IDP registration, accommodation
and housing privatization processes, as well as
reflects on the living conditions of persons af-
fected by conflicts in Georgia.

The article summarizes the year of 2013, which
has offered a number of novelties in terms of
human rights situation of internally displaced
persons in Georgia. More precisely, the article
positively highlights the adoption of the new
edition of the Law of Georgia on Internally Dis-
placed Persons from the Occupied Territories

of Georgia, and the Order N320 of the Minister
of Internally Displaced Persons from the Occu-
pies Territories, Accommodation and Refugees
of Georgia on Approving the Rules, Criteria for
Ensuring IDPs with Long-Term Accommoda-
tion and Adopting Regulation of the Commission
Studying IDPs Issues. However, on the back-
ground of the mentioned novelties, the article
still raises, inter alia, the issues of ensuring IDPs
with accommodation, safeguarding their social-
economic situation, their right to be properly in-
formed, etc. While analyzing these challenges,
the article mentions the necessity of funding in
this direction. Hence, based on the above men-
tioned findings, the article recommends the state
institutions to direct proper amount of funding
towards better regulation of IDP situation in the
country and to commit to the responsibility of
guaranteeing their proper living conditions.
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NINO PARSADANISHVILI

THE ROLE OF WORLD TRADE ORGANIZATION IN MIGRATION MANAGEMENT

The aim of the paper is to analyse interac-
tion between WTO and UN by the way of linking
labour rights, right to develop human potential,
migration of individuals and state sovereignty
with each other drawing attention on the problem
of execution of legally binding norms being ne-
gotiated within the framework of ILO and WTO
treaties.

In line with the above mentioned aim of the
paper the primary challanges touched upon for
the analysis are connected with and not limited to:

The competences of international organiza-
tions (UN/ILO and WTO) in the field of migration
management;

The vision of international community to
bring international organizations with economic
competences to address migration management
related challenges;

The problem of execution of legally binding
norms of international treaties;

The position of WTO about the inclusion of
social clause into its daily working agenda and
therefore contribution to enjoyment of the right
to migration;

The right to development, the right of migra-
tion and the limits imposed by state sovereignty;

Different attitudes of UN and WTO towards
rights and obligations of states in terms of treat-
ing nationals and aliens in the process of tem-
porary migration from the stand point of state
sovereignty.

For addressing the raised issues paper pri-
marily concentrates on the UN/ILO/WTO rela-
tionship from the stand point of ILO conventions,
Migration Convention and General Agreement
on Trade in Services (GATS).

The growing popularity of WTO within in-
ternational community is caused by the fact that
this organization has effective execution reme-
dies of legal norms for which Dispute Settlement
Understanding (DSU) operating under the um-

brella of WTO and forcing states to comply with
undertaken obligations serves as a remarkable
example. Knowing that economic development
is a top priority for most part of the world, inter-
national community becomes more and more
active in attempting to bring new topics for the
discussion within WTO from which labour rights
are considered to be one of the most notorious
topics on the example of effective dispute settle-
ment mechanism of WTO and weak execution
mechanisms of ILO conventions.

The primary goal of the paper is, to show
the possibilities of bringing labour rights under
the umbrella of the WTO. Key international trea-
ty within WTO that might deal with labour issues
is GATS, mostly due to it's mode 4 regulating
temporary movement of natural persons to sup-
ply services. Even though there are differences
in understanding the distinction/similarity be-
tween services and labour from academic stand
point, paper presents arguments to prove the im-
portance and possibility for WTO to imply labor
related temporary migration issues into its daily
working agenda and in so doing to make one of
the most effective remedies of international law
operational in the field of temporary migration.

Apart from all abovementioned paper also
emhpasizez on the MFN and NT principles en-
shrined within WTO system and therefore pro-
hibiting any kind of discrimination between na-
tionals of member states from the standpoint of
temporary movement of natural persons to de-
liver services.

This has practical significance for Georgia
(as a country of emigration and immigration)
mainly because of simplification of temporary
movement of it's nationals and enjoyment of the
right to development without prejudice to inter-
national legal standards regulating migration of
persons.
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NANA GHVALADZE

LEGISLATION AND PRACTICE OF GEORGIA IN THE FIELD OF EXTRADITION

Extradition is a widely spread phenomenon,
which is based on individual criminal responsibil-
ity from the one hand and respect of fundamen-
tal human rights from the other hand. Namely,
the objective of the extradition is to bring a per-
son before the justice to face criminal responsi-
bility, but this should not be happened through
ignoring his fundamental human rights, such as
prohibition of torture, right to life etc. States are
under obligation to balance these two interests
while making decision on extraditing particular
individual.

154

The Paper provides extensive review of the
applicable international standards and Georgian
legislation and practice in the field of extradition.
Firstly, the Author reviews international legal
standards dealing with the issue of extradition,
afterwards the Paper concentrates on the Eu-
ropean standards and finally it covers the ap-
plicable Georgian legislation together with the
practical examples of mutual cooperation with
other states. The Paper also discusses bilateral
or multilateral treaties of Georgia reached in the
sphere of extradition.
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